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Congress  and  Foreign  Policy 

HY  HLAIR  BOLLES 


I'OR  the  United  States,  1945  will  be  the  year  of 
decision  on  the  question  whether  the  country 
chooses  or  rejects  memhership  in  an  international 
organization  for  collective  security.  This  question 
has  taken  precedence  in  American  foreign  policy 
over  sjxxific  features  of  the  peace  settlement.* 
Since  the  early  days  of  the  war^  the  executive 
branch  of  the  Federal  government  has  been  urg¬ 
ing  United  States  participation  in  such  an  organ¬ 
ization  as  the  basis  of  our  post-war  foreign  policy. 
The  Executive’s  proposal,  however,  will  remain 
an  unfulfilled  desire  unless  it  wins  the  approval 
of  the  legislative  branch.  The  historic  decision  of 
1945  rests  with  Congress. 

The  steps  that  are  taken  in  reaching  this  decision 
can  bring  about  either  a  dangerous  tug  of  war  be¬ 
tween  the  Executive  and  Congress,  or  new  har¬ 
mony  in  their  relations.  The  Constitution  gives 
authority  in  international  affairs  to  both  branches 
of  the  Federal  government,  but  fails  to  define  clear¬ 
ly  the  boundaries  of  authority  for  each.  The  result 
is  often  rivalry  instead  of  cooperation  between 
them  for  control  of  foreign  policy. 

RIVALRY  BETWEEN  PRESIDENT  AND  CONGRESS 

In  the  past,  this  rivalry  has  fostered  abuse  by  the 
Senate  of  its  right  to  approve  treaties,  and  this,  in 
turn,  has  caused  the  Executive  to  embody  interna¬ 
tional  undertakings  in  agreements  in  order  to  by¬ 
pass  the  Senate  obstruction  it  feared.  Such  special 
agreements  are  (i)  executive  agreements,  which 
enter  into  force  without  express  approval  of  the 
Senate  alone,  or  of  both  houses  of  Congress;  and 
(2)  statutory  agreements,  which  are  brought  into 
force  by  a  joint  resolution  of  both  houses  of  Con¬ 
gress.  “The  President  may  say  that  this  country  will 

1.  President  Roosevelt  on  October  12,  1944  told  diplomatic 
representatives  of  nineteen  American  republics  that  he  hoped 
collective  security  would  be  established  “without  further  delay 
and  without  waiting  for  the  end  of  hostilities."  New  Yorl{ 
Times,  October  13,  1944. 

2.  As  long  ago  as  May  30,  1942,  Sumner  Welles,  then  Under 
Secretary  of  State,  suggested  that  “the  United  Nations  become 
the  nucleus  of  a  world  organization  of  the  future.”  For  his 
Memorial  Day  Address  at  the  Arlington  National  Ampitheatre, 
see  L.  W.  Holborn,  War  and  Peace  Aims  of  the  United  Nations 
(Boston,  World  Peace  Foundation,  1943),  p.  88. 


do  certain  things,  but  unless  the  Senate’s  attitude 
is  known,  other  countries  can  never  be  sure  the 
pledge  will  be  carried  out,”  Senator  Joseph  H.  Ball, 
Republican  of  Minnesota,  has  said.^'*  He  urged  that 
the  Senate  “say  what  principles  it  stands  behind— 
how  far  it  will  go  in  committing  the  United  States 
to  participation  in  an  international  organization.” 

Rivalry  iKtween  the  Executive  and  Congress 
has  often  prevented  discussion  of  the  substance  of 
international  accords  when  debate  on  proper  pro¬ 
cedure — is  the  subject  matter  to  be  embodied  in  a 
treaty,  in  an  executive  agreement,  or  in  a  statutory 
agreement.^ — precedes  public  or  legislative  consid¬ 
eration  of  the  merits  of  the  agreement.  Thus,  last 
November  the  Senate  Commerce  Committee,  hold¬ 
ing  hearings  on  the  St.  Lawrence  Waterway  Agree¬ 
ment,  devoted  more  attention  to  the  c|uestion  | 
whether  the  agreement  was  rightfully  a  treaty  than  l 
to  whether  the  St.  Lawrence  Waterway  would  be  f 
a  useful  undertaking.  I 

Steps  to  eliminate  this  rivalry  are  essential  if 
the  United  States  is  to  have  a  working  policy  of  ; 
international  cooperation.  The  President  and  his  k 
agents,  in  seeking  a  treaty,  must  negotiate  first  f 
with  a  foreign  nation  and  then  with  the  Senate—  1 
and  the  second  negotiation  is  often  the  more  diffi-  j 
cult  and  uncertain  of  the  two.  The  Senate,  for  its  | 
part,  contends  that  it  has  a  constitutional  respon-  ' 
sibility  to  examine  treaties  closely  and  deal  with  [ 
them  as  it  sees  fit,  without  regard  to  foreign  com-  j 
mitments  by  the  President.  The  danger  of  cleavage  , 
between  the  two  branches  of  the  government  will  ! 
exist  as  long  as  there  is  no  method  for  cooperation  ) 
between  the  President  and  Congress  in  the  devel- 1 
opment  of  foreign  policy.  President  Madison  made  I 
good  use  of  two  members  of  Congress,  Henry  Clay  | 
and  John  Quincy  Adams,  as  negotiators  of  the 
Treaty  of  Ghent  (1814),  and  Congressmen  could 
act  to  advantage  in  that  capacity  again.  A  proposal  | 
for  a  more  far-reaching  cooperative  relationship 
between  the  President  and  Congress  was  put  forth 
by  Representative  Estes  Kefauver,  Democrat  of  | 
Tennessee,  on  October  19,  1943  when  he  intro¬ 
duced  a  resolution  providing  for  a  fortnightly 
2a.  New  Yor{  Times,  December  27,  1944.  j 
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“question  period”  in  which  “heads  of  departments 
and  independent  agencies  are  requested  to  answer 
orally  written  |  sic\  and  oral  questions  propounded 
by  members  of  the  House.” 

CONGRESS  AND  DUMBARTON  OAKS 

The  international  organization  to  which  the 
President  hopes  the  United  States  will  adhere  is 
outlined  in  the  projxisals  drawn  up  by  representa¬ 
tives  of  the  United  States,  Ikitain,  the  Soviet  Union 
and  China  at  the  Dumbarton  Oaks  Conference 
held  from  August  21  to  October  7,  1944.  A  major 
question  raised  for  Congress  by  the  Dumbarton 
Oaks  projxisals  is  whether  Chapter  I,  Paragraph  i, 
of  that  document  implies  a  challenge  to  Article  i, 
Section  8,  of  the  Constitution,  which  grants  to 
Congress  the  power  to  declare  war.  Chapter  I, 
Paragraph  1,  of  the  Dumbarton  Oaks  document 
states  that  the  purposes  of  the  general  international 
organization  should  be  “to  maintain  international 
peace  and  security;  and  to  that  end  to  take  effective 
collective  measures  for  the  prevention  and  removal 
of  threats  to  the  peace  and  the  suppression  of  acts 
of  aggression  or  other  breaches  of  the  peace.”^  This 
provision  patently  commits  the  United  States  to  the 
use  of  military  force  to  maintain  world  order.  The 
problem  is  whether  every  use  of  force  amounts  to 
war  and,  therefore,  whether  Congress  will  demand 
the  right  to  approve  or  reject  every  suggestion  for 
the  use  of  American  force. 

The  point  of  view  of  the  Executive  is:  “It  is 
clear  that  if  the  world  organization  is  to  have  any 
reality  at  all,  our  representative  must  be  endowed 
in  advance  by  the  people  themselves,  by  constitu¬ 
tional  means  through  their  representatives  in  Con¬ 
gress,  with  authority  to  act.  If  we  do  not  catch  the 
felon  when  we  have  our  hands  on  him,  if  we  let 
him  get  away  with  his  loot  because  the  town  coun¬ 
cil  has  not  passed  an  ordinance  authorizing  his 
arrest,  then  we  are  not  doing  our  share  to  prevent 
another  world  war.”^ 

American  military  force  has  frequently  been  em¬ 
ployed  in  the  past  without  prior  Congressional 
authority,  whenever  this  was  necessary  for  the 
protection  of  American  lives  and  interests.  The 
Boxer  Rebellion,  the  occupation  of  Vera  Cruz  in 
1914,  the  invasion  of  Mexico  in  1916,  and  the  con¬ 
flict  with  the  Rarbary  pirates  are  outstanding  ex¬ 
amples.' 

3-  State  Department  Publication  2192,  Dumbarton  Oak.s  Docu- 
’nent  on  International  Organization  (Washington,  Government 
Printing  Office,  1944),  p.  8. 

4-  President  Roosevelt,  address  to  Foreign  Policy  Association, 
New  York  City,  October  21,  1944.  New  Yori^  Times,  October 
22,  1944. 

5-  Congressional  Record,  78th  (Congress,  2nd  Session,  vol.  90, 
no-  142,  September  5,  194.4,  PP-  7616-17.  Sec  also.  State  Dc- 


THE  SENATE  AND  TREATIES 

While  the  cjuestion  of  authority  to  declare  war 
concerns  the  whole  Congress,  the  Senate  alone 
will  decide  whether  the  United  States  will  belong 
to  an  organization  reejuiring  the  use  of  our  armed 
forces  if — as  seems  likely — the  international  organ¬ 
ization  agreement  is  handled  as  a  treaty.  Article 
II,  Section  2,  Paragraph  2,  of  the  Constitution  pro¬ 
vides  that  the  President  “shall  have  power,  by  and 
with  the  consent  of  the  Senate,  to  make  treaties, 
provided  two-thirds  of  the  Senators  present  con¬ 
cur.”  Since  a  considerable  portion  of  United  States 
foreign  policy  is  based  on  treaties,  this  constitu¬ 
tional  provision  gives  to  a  small  portion  of  the 
Senate — one-third  plus  one  of  however  many  of 
the  96  members  are  present  at  the  time  a  vote  is 
taken — broad  authority  in  the  determination  of  the 
course  we  pursue  in  our  relations  abroad.^  Great 
power  is  concentrated  in  an  even  smaller  portion 
of  the  Senate,  through  Senate  rules  providing  un¬ 
limited  debate  (making  filibuster  possible)  and  en¬ 
abling  standing  committees^  (like  the  Foreign  Re¬ 
lations  Cx)mmittee,  to  which  treaties  are  referred) 
to  obstruct  the  presentation  of  bills  and  resolutions 
to  the  full  Senate.** 

because  of  the  treaty  clause,  a  Senate  minority 
succeeded  in  rejecting  President  Wilson’s  request 
for  approval  of  the  Versailles  Treaty,  which  em¬ 
bodied  the  Covenant  of  the  League  of  Nations. 
The  basic  issue  in  foreign  policy  in  1919,  during 
the  Versailles  Treaty  debate,  was  the  same  as  the 
basic  issue  in  1945:  Shall  the  United  States  make 
lasting  political  commitments  to  foreign  powers.? 

During  its  first  years,  the  Republic  was  in  al¬ 
liance  with  France  (by  the  Treaty  of  1778),  but 
in  1796  President  Washington  created  the  tradi¬ 
tion  of  international  political  aloofness  for  the 
United  States  in  the  admonition  of  his  Farewell 
Address  “to  steer  clear  of  permanent  alliances  with 
any  portion  of  the  foreign  world.”  This  point  of 

partment  Publication  No.  538,  Right  to  Protect  Citizens  in 
Foreign  Countries  by  iMnding  Forces  (Washington,  Govern¬ 
ment  Printing  Oflicc,  1934,  3r(l  cd.). 

6.  According  to  the  New  Yor/(  Times  Magazine,  June  25, 
1944,  7  per  cent  of  the  population,  as  represented  by  its  Sen¬ 
ators,  could  <lcfeat  a  treaty  and,  with  only  a  Senate  quorum 
present,  2.7  per  cent  of  the  population  could  defeat  a  treaty 
because,  “regardless  of  population,  each  State  has  two  Senators.” 

7.  Created  by  resolution  of  December  to,  1816. 

8.  “Senator  Sumner  of  Massachusetts,  as  chairman  of  the 
Senate  Foreign  Relations  Committee,  succeeded  in  keeping  the 
treaty  for  cession  of  the  Virgin  Islands  by  Denmark,  submitted 
to  it  on  December  3,  1867,  pigeonholed  for  over  two  years, 
when  it  was  finally  rejected.  .  .  .  The  French  guarantee  treaty, 
signed  at  the  same  time  as  the  Treaty  of  Versailles,  appears  to 
have  been  reposing  in  the  archives  of  the  Senate  Foreign  Rela¬ 
tions  Committee  since  its  submission  to  the  Senate  by  President 
Wilson  in  1919,"  Quincy  Wright,  The  Control  of  American 
Foreign  Relations  (New  York,  Macmillan,  1922),  p.  253. 
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view  became  so  much  a  part  of  the  American 
tradition  that,  shortly  after  the  Civil  War,  Pres¬ 
ident  Grant  and  Secretary  of  State  Hamilton  Fish 
declined  to  submit  to  the  Senate  such  a  politically 
innocuous  document  as  the  Geneva  International 
Red  Cross  Convention,  “on  the  ground  of  danger 
from  entangling  alliances.”^  Despite  the  now  ac¬ 
cepted  policy  that  the  United  States  has  a  direct 
interest  in  Latin  American,  Pacific  and  Asiatic  af¬ 
fairs,  the  Farewell  Address  retains  considerable 
influence, 

MOVEMENT  FOR  CONSTITUTIONAL  CHANGE 

Yet  even  if  a  majority  of  the  nation  desires  to 
abandon  the  policy  of  aloofness,  the  treaty  clause 
makes  it  possible  for  twentieth-century  supporters 
of  the  Farewell  Address  attitude  to  dominate 
United  States  foreign  policy.  However,  should  a 
minority  of  the  Senate  re-enact  in  1945  the  role  of 
the  obstructive  minority  of  1919,  nation-wide  pres¬ 
sure  to  amend  Article  II,  Section  2,  Paragraph  2, 
of  the  Constitution  might  quickly  develop. 

Suggestions  for  amendment  of  the  treaty  clause 
have  been  made  repeatedly.  The  opponents  of 
change  have  been  stronger  than  the  advocates  of 
amendment,  but  the  latter  group  is  growing  more 
powerful.  The  two-thirds  rule  attracts  many  people 
who  fear  hasty  action  by  the  Executive'®  and  the 
acceptance  of  a  multitude  of  undertakings  in  for¬ 
eign  affairs,"  Reflecting  this  attitude  of  caution, 
the  Republican  National  Convention  of  1944  put 
the  following  plank  into  its  Presidential  platform: 
“Pursuant  to  the  Constitution  of  the  United  States 
any  treaty  made  on  behalf  of  the  United  States  with 
any  other  nation  or  any  association  of  nations, 
shall  be  made  only  by  and  with  the  advice  and 
consent  of  the  Senate  of  the  United  States  provided 
two-thirds  of  the  Senators  present  concur,” 

Nevertheless,  on  November  28,  1944  a  subcom¬ 
mittee  of  the  House  Judiciary  Committee  opened 
hearings  on  a  resolution  for  amendment,  Ehiring 
the  last  session  of  the  78th  Congress  (which  on 
January  3,  1945  gave  way  to  the  79th  Congress) 
five  resolutions  for  amending  the  treaty  clause 
were  introduced  into  the  Senate  and  two  into  the 
House,'^  Recent  amending  resolutions  are  sim- 

9.  B.  C.  Williams,  Clara  Barton:  Daughter  of  Destiny  (Phila¬ 
delphia,  Lippincott,  1941),  p.  240. 

10.  The  treaty  clause  discourages  those  who  support  new  con¬ 
cepts.  “Under  the  present  requirement,  only  such  proposals  as 
conservatives  will  approve  have  any  chance  in  the  Senate,”  ac¬ 
cording  to  Anna  Lord  Strauss,  president  of  the  National  League 
of  Women  Voters.  New  Yorh  Times,  October  17,  1944. 

11.  Wright,  The  Control  of  American  Foreign  Relations,  cited, 
p.  246:  “The  framers  of  the  American  Constitution  did  not 
anticipate  or  desire  the  conclusion  of  many  treaties.” 

12.  Senate  Joint  Resolutions  No.  36,  37,  38  and  52,  by 
Senator  Gillette,  Democrat,  of  Iowa;  No.  102,  by  Senator 


ilar  to  joint  resolutions  for  amendment  intro¬ 
duced  in  the  House  as  long  ago  as  1899,  after  the 
Senate  had  approved  the  Treaty  of  Peace  with 
Spain  with  but  one  vote  to  spare.  The  Senate,  in 
March  1920,  received  a  joint  resolution  for  amend¬ 
ing  the  Constitution  to  authorize  the  President  and 
a  majority  of  the  Senate  present  to  conclude  trea¬ 
ties.  During  the  same  year,  the  House  received  a 
similar  proposal.  A  joint  resolution  introduced  in 
the  House  in  1919,  providing  for  House  participa¬ 
tion  in  treaty-making,  was  persistently  and  vainly 
reintroduced  in  1921,  1923,  1925  and  1927.'^ 

Criticisms  both  of  the  two-thirds  rule  and  the 
Senate’s  monopoly  of  Congressional  interest  in  j 
treaties  were  common  in  1944.  The  Gallup  poll 
found  60  per  cent  of  persons  questioned  favoring 
House  participation.*'*  Chairman  Sol  Bloom  of  the 
House  Foreign  Affairs  Committee  said  on  May  14 
that  the  treaty  clause  “has  been  the  source  of  official 
friction  and  popular  dissatisfaction  ever  since  it  j 
was  created.”*’  Dr.  Nicholas  Murray  Butler,  pres¬ 
ident  of  the  Carnegie  Endowment  for  Interna-  ' 
tional  Peace,  declared  that  the  treaty  clause  “might 
easily  lead  to  almost  irreparable  damage  to  the 
prosperity  and  happiness  of  the  American  people 
as  well  as  to  the  great  movement  of  international 
cooperation  to  establish  and  maintain  world 
peace.”*^  Wendell  Willkie  criticized  the  treaty 
clause,  and  two  important  newspapers,  the  New 
Yorf^  Times  and  the  Washington  Post,  launched  , 
crusades  aimed  at  its  amendment.  Newton  D. 
Baker,  John  W.  Davis  and  Charles  W.  Beard  are  | 
among  those  who  have  supported  amendment  in  | 
the  past. 

In  a  poll  taken  of  candidates  for  election  to  the 
Senate  in  1944,  the  New  Yorl^  Times  received  re-  1 
plies  from  17  Democrats  favoring  amendment  and 
6  opposed,  and  from  2  Republicans  favoring 
amendment  and  13  opposed.*’  Another  Demo¬ 
cratic  name  was  added  to  the  list  of  proponents 
of  amendment  on  October  4,  when  Alben  J.  Bark¬ 
ley,  Senate  Majority  Leader,  said  that  “a  majority  j 
of  the  Senate  should  be  sufficient  for  ratification,  i 
because  I  think  the  people  have  a  right  to  assume 
that  such  a  majority  would  represent  a  majority  | 
of  the  American  people  when  such  action  is 
taken.”** 

Pepper,  Democrat,  of  Florida.  House  Joint  Resolution  No.  31, 
by  Representative  Priest,  Democrat,  of  Tennessee;  and  No.  64, 
by  Representative  Hagen,  Farmer-Labor,  of  Minnesota. 

13.  For  past  efforts  at  amendment,  see  R.  E.  McClendon,  The 
American  Journal  of  International  Law,  January  1932,  p.  39- 

14.  New  Yor\  Times,  May  22,  1944.  1 

15.  Ihid.,  May  15,  1944. 

16.  I  hid.,  September  5,  1944. 

17.  Ihid.,  October  1,  1944. 

18.  Ihid.,  October  5,  1944. 
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ORIGIN  OF  TWO-THIRDS  RULE 

The  considerations  that  led  the  framers  of  the 
Constitution  to  adopt  Article  II,  Section  2,  seem 
anachronistic  today  when  the  United  States  seeks 
to  conduct  its  foreign  affairs  to  suit  national  rather 
than  local  interests.  By  the  concept  of  the  framers, 
the  Senate  represented  the  individual  states  rather 
than  the  nation, and  the  two-thirds  rule  was 
designed  to  protect  the  sovereign  interests  of  the 
various  states,  and  to  make  possible  action  on 
treaties  with  secrecy  and  dispatch.^®  Hut  while  the 
Senate’s  role  in  United  States  political  life  has 
changed  since  1787,  the  treaty  clause  has  remained 
unchanged.  Senators  became  representatives  of  the 
people  rather  than  the  states  on  April  8,  1913,  when 
the  17th  Amendment  to  the  Constitution,  substi¬ 
tuting  direct  for  legislative  election  of  Senators, 
was  ratified.  The  Senate  acknowledged  its  respon¬ 
sibility  toward  the  general  public  on  June  19,  1929 
when,  under  popular  and  journalistic  pressure,  it 
amended  its  rules  so  that  executive  sessions  (treaties 
are  considered  in  executive  session),  hitherto  cus¬ 
tomarily  secret,  became  open  “unless  otherwise 
ordered.” 

In  the  Founding  Fathers’  solicitude  for  the  in¬ 
terests  of  the  states.  Article  II,  Section  2,  be¬ 
queathed  to  the  Federal  Union  some  of  the 
philosophy  of  decentralization  that  had  character¬ 
ized  the  Republic  under  the  Articles  of  Confed¬ 
eration.  The  Articles  gave  each  state,  no  matter 
what  its  size,  one  vote  in  Congress  (Article  IX), 
and  required  the  assent  of  nine  states  (out  of  13) 
for  approval  of  a  treaty.  The  wording  of  the  treaty 
clause  was  inspired  less  by  hope  of  positive  accom¬ 
plishment  in  foreign  affairs  than  by  a  negative 
concern  lest  the  conduct  of  foreign  relations  in¬ 
jure  rather  than  help  the  various  regions  of  the 
country. 

THE  MISSISSIPPI  QUESTION 

In  1787  there  was  reason  for  the  regional  ap¬ 
prehension  of  the  small  states.  The  Mississippi 
River  is  primarily  responsible  for  the  inclusion 
of  the  two-thirds  rule  in  the  Constitution.  In  1785 
Don  Diego  de  Gardoqui,  representative  of  Spain 

19'  James  Madison;  “The  Senate  reprcsentei!  the  States  alone.” 
OuDtcd  by  S.  H.  Oandall,  Treaties,  Their  Malting  and  Enforce¬ 
ment  (Washin^jton,  John  Byrne  &  Co.,  1916),  p.  43. 

20-  “The  extreme  jealousy  of  the  little  States,  and  between 
the  commercial  States  and  non-importing  States,  produced  the 
necessity  of  giving  equality  of  suffrage  to  the  Senate,”  W.  R. 
Davie  told  the  North  Carolina  ratifying  convention  in  explain¬ 
ing  why  the  Constitution  gives  two  Senators  to  each  state.  “The 
same  causes  made  it  indispensable  to  give  to  the  Senators,  as 
representatives  of  the  States,  the  power  of  making  or  ratifying 
treaties.”  Jonathan  Elliot,  ed..  The  Debates  in  the  Several  State 
Conventions  on  the  Adoption  of  the  Federal  Constitution 
(Wa.shington,  printed  by  and  for  the  editor,  1836-45),  vol.  IV, 
P-  120. 


in  the  United  States  empowered  to  negotiate  con¬ 
cerning  the  Florida  boundary  and  questions  re¬ 
lating  to  the  Mississippi  (whose  mouth  lay  in 
Spanish  territory),  proposed  to  John  Jay,  Secre¬ 
tary  of  Foreign  Affairs  under  the  Articles  of  Con¬ 
federation,  that  the  United  States  surrender  its 
privilege  of  full  navigation  of  the  Mississippi.  Jay 
was  willing  to  exchange  this  privilege  for  trade 
favors  beneficial  to  the  East  which  de  Gardexjui 
offered  in  return.  His  disposition  to  do  so  alarmed 
the  southern  and  western  states,  dependent  on  the 
Mississippi  for  communication  and  commerce.  The 
issue  was  still  acute  when  the  Constitutional  Con¬ 
vention  met  at  Philadelphia  in  1787,  and  on  Sep¬ 
tember  16,  1788  Congress  postponed  the  Spanish 
negotiations  until  the  new  government  created  by 
the  Constitution  should  be  ready  to  act.’* 

The  delegates  of  the  southern  and  western  states, 
which  feared  ill-treatment  in  the  Jay  negotiations, 
went  to  the  Philadelphia  convention  determined 
to  protect  their  interest  in  op>en  commerce  on  the 
Mississippi.  They  succeeded.  And  even  today  re¬ 
gional  concern  for  treaties  dealing  with  waterways 
still  persists,  as  illustrated  in  the  Senate’s  defeat 
(46  for,  42  against)  of  the  St.  Lawrence  treaty  on 
March  14,  1934,  and  objections  raised  in  Califor¬ 
nia  against  the  Mexican  Water  Treaty  submitted 
to  the  Senate  by  the  Executive  on  February  15, 
1944.“ 

From  1789  through  1934  the  Executive  submitted 
to  the  Senate  928  treaties.  The  Senate  accepted 
682  of  these  as  submitted,  amended  173,  and  re¬ 
jected  15.^^  Between  March  4,  1789  and  March  4, 
1931  223  treaties  submitted  to  the  Senate  did  not 
go  into  force  (as  of  October  i,  1932).  The  Sen¬ 
ate  is  not  responsible  for  the  whole  list,  because  it 
accepted  as  submitted  45  of  the  treaties;  amended 
57;  and  rejected  12.  The  Executive  withdrew  17; 
on  91  there  was  no  final  action;  and  six  treaties 
the  Executive  transmitted  for  information  only.^^ 
The  sum  of  the  items — 228 — exceeds  the  number  of 
treaties  submitted  because  five  agreements  were 
submitted  twice. 

In  his  book  In  Defense  of  the  Senate,  however, 
Roy  Dangerfield  expresses  the  belief  that  the  Ex- 

21.  For  the  relation  of  the  Mississippi  question  to  the  treaty 
clause,  sec  Charles  Warren,  “The  Mississippi  River  and  the 
Treaty  Clause  of  the  Constitution,”  George  Washington  Law 
Review,  March  1934;  sec  also,  Charles  Warren,  The  Making 
of  the  Constitution  (Boston,  Little,  Brown,  1934). 

22.  78th  Congress,  2nd  Session,  Executive  A. 

23.  State  Department  Publication  765,  List  of  Treaties  Sub¬ 
mitted  to  the  Senate  I78g-ig^4  (Washington,  Government 
Printing  Oflicc,  1935),  p.  5.  Supplements  to  this  list  cover 
1935-39,  1941  and  1942. 

24.  State  Department  Publication  382,  List  of  Treaties  Sub¬ 
mitted  to  the  Senate  ij8g-igji  which  Have  Not  Gone  into 
Force  (Washington,  Government  Printing  Office,  1932),  p.  6. 
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ecutive  is  held  in  check  by  psychological  factors 
resulting  from  uncertainty  about  Senatorial  re¬ 
ception  of  negotiated  treaties.  “The  record  does 
not  show,”  he  quotes  DeWitt  C.  Poole  as  saying, 
“from  what  wise  and  helpful  measures  our  Presi¬ 
dents  and  Secretaries  of  State  have  been  stopped 
by  perhaps  unfounded  fear  of  what  a  single  Sena¬ 
tor  might  do,  nor  is  it  clear  into  what  brusque  and 
harmful  actions  the  bogey  on  Capitol  Hill  has 
frightened  them.”^’  Moreover,  many  treaties  whose 
ratification  the  Senate  has  advised  fail  to  go  into 
force  because  amendments  added  in  the  Senate  are 
unacceptable  to  the  other  contracting  party. 

One  dangerous  aspect  of  the  treaty  clause  is  the 
use  made  of  it  by  factional  party  interests — a  pos¬ 
sibility  not  anticipated  by  the  framers  of  the  Con¬ 
stitution.  The  Republican  attack  on  the  Versailles 
Treaty,  negotiated  for  the  United  States  by  Presi¬ 
dent  Woodrow  Wilson,  Democrat,  is  the  out¬ 
standing  example  of  partisanship  in  treaty  mat- 
ters.^^  Simple  desire  to  embarrass  the  opposition 
often  inspires  partisanship.  For  example,  when 
the  Slave  Trade  Treaty  with  Britain  came  before 
the  Senate  in  1824,  “Adams  stated  that  the  Craw¬ 
ford  men  in  the  Senate  ‘made  of  it  a  hitter  and 
rancorous  party  matter.’  John  C.  Calhoun  is  quoted 
as  saying  that  sixteen  or  seventeen  Senators  were 
systematically  hostile  to  the  Administration  and 
prepared  to  manifest  their  dislike  by  an  opposition 
to  anything  that  had  a  chance  of  success.”^’ 

DOUBTS  OF  FOREIGN  GOVERNMENTS 

This  uncertainty  as  to  how  the  Senate  will  deal 
with  any  treaty  submitted  to  it  makes  foreign 
governments  cautious  in  negotiating  with  this 
country.  While  in  the  past  this  caution  may  have 
redounded  to  our  national  interests  as  we  formerly 
conceived  them,^®  it  could  now  block  the  devel¬ 
opment  of  a  foreign  policy  based  on  the  concept 
of  world  cooperation,  which  requires  continuous 
and  constructive  intercourse  among  nations.  As 
long  ago  as  1824,  after  the  Senate  amended  the 
United  States-Britain  treaty  regulating  the  slave 
trade,  George  Canning,  British  Foreign  Minister, 
protested  because  the  Senate  changes  rendered  “the 
solemn  ratification”  of  one  contracting  party  “to 
no  avail.”^  Frequently,  however,  the  Senate  im¬ 
proves  treaties  by  amending  them.  By  changing 

25.  R.  I.  Dangerficld,  In  Defense  of  the  Senate  (Norman, 
Okla.,  Oklahoma  University  Press,  1933),  p.  255. 

26.  For  a  recent  study  of  partisanship  in  the  defeat  of  the 
Versailles  Treaty,  see  Karl  Schriftgiesser,  The  Gentleman  from 
Massachusetts:  Henry  Cabot  Lodge  (Boston,  Little,  Brown, 
1944). 

27.  Dangerfield,  In  Defense  of  the  Senate,  cited,  p.  206. 

28.  See  Clay  to  Canning,  British  and  Foreign  State  Papers, 
1824-25  (London,  Foreign  Office,  1826),  pp.  854-55. 
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some  articles  of  the  Hay-Pauncefote  Treaty  relat¬ 
ing  to  an  inter-oceanic  canal,  the  Senate  drove 
Secretary  of  State  John  Hay  to  offer  his  resigna¬ 
tion,’*’  but  at  the  same  time  brought  about  new 
negotiations  which  produced  a  far  more  satisfac¬ 
tory  treaty  providing,  as  the  first  had  not,  for  for¬ 
tification  of  the  canal.  Yet  the  possibility  that  the 
Senate  will  improve  treaties  negotiated  by  the 
Executive  does  not  alter  the  fact  that  dual  control 
of  foreign  relations,  often  by  incompatible  au¬ 
thorities,  makes  it  impossible  for  other  govern¬ 
ments  to  know  what  policy  the  United  States  will 
follow. 

USE  OF  EXECUTIVE  AGREEMENTS 

t 

Early  in  the  Republic’s  history  the  House  of  I 
Representatives  formally  resolved  that  it  did  “not  I 
claim  any  agency  in  making  treaties.”^*  Yet  the 
House  participates  in  foreign  affairs  through  its  ! 
right  to  act  on  tariff  and  appropriation  bills,  in-  j 
eluding  those  affecting  the  administration  of  \ 
treaties.^^  “There  is  no  instance  of  the  House  hav-  ' 
ing  failed  to  vote  the  necessary  sum  to  carry  out  a 
treaty”  however.*^* 

For  his  part  the  President,  understandably  irked 
by  Senatorial  caution,  has  often  invaded  the  field 
which  Article  II,  Section  2,  seems  to  mark  out  for 
the  Senate  by  using  executive  orders,  notes,  modi  j 
vivendi  or  other  instruments.^^  At  the  same  time  ! 
he  has  firmly  repelled  Senatorial  intrusions  into  j 
that  sphere  of  international  relations  which  he  con¬ 
siders  incontrovertibly  his  own^"*  and,  by  advocacy  [ 

29.  Dangerfield,  In  Defense  of  the  Senate,  cited,  p.  206.  I 

30.  W.  R.  Thayer,  The  Life  and  Letters  of  fohn  Hay  (Boston, 
Houghton  Mifflin,  1915),  vol.  II,  p.  226. 

31.  Resolution  passed  by  the  House  on  April  7,  1796. 

32.  “When  a  treaty  stipulates  regulations  on  any  of  the  sub¬ 

jects  submitted  by  the  Constitution  to  the  power  of  Congress, 
it  must  depend,  for  its  execution  as  to  such  stipulation,  on  a  law 
or  laws  to  be  passed  by  Congress.  And  it  is  the  constitutional 
right  and  duty  of  the  House  of  Representatives,  in  all  such  j 
cases,  to  deliberate  on  the  expediency  or  inexpediency  of  carry-  ' 
ing  such  treaty  into  effect,  and  to  determine  and  act  thereon,  ■ 
as,  in  their  judgment,  may  be  most  conducive  to  the  public 
good.”  Ibid.  ! 

32a.  A.  C.  F.  Wcstphal,  The  House  Committee  on  Foreign  ( 
Affairs  (New  York,  Columbia  University  Press,  1942),  p.  143.  j 

33.  The  Federal  government  has  “the  power  to  make  such  j 
international  agreements  as  do  not  constitute  treaties  in  the  j 
constitutional  sense.”  299  US  304,  318,  57  Supreme  Court  *, 
216,  81  L.  ed.  255  (1936),  U.S.  V.  Curtiss- Wright  Export  f 
Corp.  "In  form  and  in  subject  matter  executive  agreements  j 
may  not  differ  substantially  from  treaties  and  frequently  are 
identical  in  these  regards.”  H.  M.  Catudal,  George  Washington 
Law  Review,  April  1942. 

34.  In  1855  Congress  passed  an  Act  directing  the  President  to 
elevate  ii  Ministers  Resident  of  the  United  States  to  the  rank  t 
of  Ministers  Plenipotentiary.  Attorney  CJcncral  Cushing  gave  an  j 
opinion  that  Congress  could  not  prescribe  to  the  President  the  I 
rank,  number,  time  or  place  of  our  public  Ministers,  and  in  I 
1856  Congress  repealed  the  Act,  which  was  never  honored. 
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of  the  statutory  agreement,  has  frequently  assigned 
to  the  House  a  role  in  foreign  affairs  equal  to  his 
own  and  that  of  the  Senate. 

The  President  claims  the  privilege  of  making 
executive  agreements  without  Congressional  ap¬ 
proval  through  his  power  as  Commander-in-Chief 
or  incident  to  his  authority  to  conduct  the  foreign 
relations  of  the  country.^^  Outstanding  examples 
of  the  executive  agreement  are  the  Monroe  Doc¬ 
trine  and  the  Open  Door.  On  April  28  and  29, 
1817  Richard  Rush,  Acting  Secretary  of  State,  ex¬ 
changed  notes  with  Minister  Hagot  of  Great  Brit¬ 
ain  to  limit  American  and  British  naval  forces  on 
the  Great  Lakes.  After  the  limitation  had  been 
effective  for  almost  a  year.  President  James  Mon¬ 
roe  on  April  6,  1818  sent  the  notes  to  the  Senate, 
which  approved  the  agreement  as  a  treaty.  From 
this  understanding  between  two  executive  officials 
developed  the  policy  of  the  unfortified  border  be¬ 
tween  the  United  States  and  Canada. 

To  executive  or  statutory  agreement  the  United 
States  owes  its  membership  in  a  number  of 
international  organizations,  among  them  the  In¬ 
ternational  Labor  Office,  the  Universal  Postal 
Union  and  the  Pan  American  Union.  Under  the 
Trade  Agreements  Act  of  June  12,  1934  (renewed 
1937,  1940,  1943),  the  Executive  makes  commer¬ 
cial  agreements  with  foreign  governments  that  are 
not  subject  to  Congressional  review.  The  agree¬ 
ments  with  Cuba  and  with  Belgium-Luxemburg 
terminated  articles  of  existing  treaties.^*^  Trade 
agreements  concluded  with  a  number  of  foreign 
countries  required  the  approval  of  the  legislative 
bodies  of  those  countries. 

President  Roosevelt  acejuired  leases  to  bases  in 
British  possessions  in  the  Western  Hemisphere  in 
1940  by  executive  agreement.  He  signed  without 
Congressional  sanction  the  United  Nations  Dec¬ 
laration  (1942)  in  which  the  United  States  con¬ 
firms  the  Atlantic  Charter,  pledges  its  full  re¬ 
sources  and  cooperation  to  the  prosecution  of  the 
war,  and  declares  that  it  will  not  make  a  sep¬ 
arate  armistice  or  peace  with  the  enemies.  The 
Roosevelt  Administration,  also  by  executive  agree¬ 
ment  (1939),  established  a  condominium  with 
Britain  over  Canton  and  Enderbury  Islands.  The 
United  States  annexed  Hawaii  and  Texas  by  joint 

H.  B.  Learned,  “William  Learned  Marcy,”  American  Secretaries 
of  State  and  Their  Diplomacy  (New  York,  Alfred  Knopf, 
1928),  pp.  171-72. 

35-  “The  President  is  the  sole  organ  of  the  Nation  in  its  ex¬ 
ternal  relations  and  its  sole  representative  with  foreign  nations.” 
John  Marshal,  in  the  House  of  Representatives,  March  7,  1800. 
Quoted  by  Catudal,  George  Washington  Law  Review,  cited, 
P-  657- 

36-  W.  M.  McClure,  International  Executive  Agreements 
(New  York,  Columbia  University  Press,  1941),  p.  25. 


resolutions  of  both  Houses  of  Congress;  and  the 
Louisiana  Territory  and  Gadsden  Purchase  by 
treaty.  While  a  joint  resolution  (on  which  the 
Senate  cast  no  record  vote)  authorized  member¬ 
ship  of  this  country  in  the  International  Labor 
Office  (fifteen  years  after  the  Senate  rejected  the 
Versailles  Treaty  provision  for  membership  in  this 
agency),  a  treaty  authorized  our  membership  in 
the  International  Institute  of  Agriculture. 

day’s  agreement  on  PHILIPPINES 

A  striking  instance  of  the  use  of  e.xecutive  power 
in  foreign  policy  is  the  protocol  signed  on  Au¬ 
gust  12,  1898  between  William  R.  Day,  Secretary 
of  State,  and  Jules  Cambon,  acting  on  behalf  of 
Spain,  setting  forth  the  conditions  for  terminating 
the  war  between  the  United  States  and  that  coun¬ 
try.  The  protocol  provided  for  United  States  occu¬ 
pation  of  Manila  and  paved  the  way  for  our  own¬ 
ership  of  the  Philippines.  The  clauses  in  the  Treaty 
of  Paris  which  terminated  the  war  almost  dupli¬ 
cated  the  clauses  in  the  protocol.  The  Senate  had 
to  approve  the  treaty  but  it  played  no  part  in  the 
agreement  on  the  protocol.  The  acquisition  of  the 
Philippines  almost  defeated  the  treaty,  whose  rati¬ 
fication  the  Senate  advised  by  only  one  vote  more 
than  the  needed  two-thirds  majority. 

Both  Republican  and  Democratic  Presidents 
have  suffered  in  their  relations  with  the  Senate  on 
foreign  affairs.  From  1905  to  1907  Theodore  Roose¬ 
velt  battled  with  the  Senate  over  an  understand¬ 
ing  with  the  Dominican  Republic  by  which  the 
United  States  guaranteed  the  territorial  integrity 
of  that  country,  and  undertook  to  collect  and  dis¬ 
tribute  Dominican  customs  receipts.  Roosevelt  in¬ 
tended  to  commit  the  government  to  these  serious 
and  far-reaching  arrangements  by  executive  agree¬ 
ment  in  the  form  of  a  protocol,^^  but  decided  to 
submit  the  agreement  as  a  treaty  when  Senator 
Teller,  Democrat  of  Colorado,  said:  “I  deny  the 
right  of  the  executive  department  of  the  govern¬ 
ment  to  make  any  contract,  any  treaty,  any  proto¬ 
col,  or  anything  of  that  character  which  will  bind 
the  United  States.”^*  However,  Roosevelt’s  Repub¬ 
lican  advisers  in  the  Senate  predicted  the  treaty’s 
defeat  and  did  not  permit  it  at  once  to  come  to  a 
vote.  Roo.sevelt  said  that  he  “went  ahead  and  ad¬ 
ministered  the  proposed  treaty  anyhow,’’  through 
a  modus  vivendi}^  The  Senate,  on  February  25, 
1907,  advised  ratification  of  a  revised  agreement 
with  the  Dominican  Republic. 

The  use  of  executive  and  statutory  agreements 

37.  Holt,  Treaties  Defeated  by  the  Senate,  cited,  p.  215. 

38.  Ibid. 

39.  In  Autobiography,  quoted  by  Holt,  cited. 
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;is  a  substitute  for  treaties  might  serve  as  a  ready 
excuse  for  the  repudiation  of  international  obli¬ 
gations,  according  to  Kenneth  Colegrove/"  A  rati¬ 
fied  treaty,  approved  by  two-thirds  of  the  Senate,  is 
as  binding  on  the  United  States  as  an  Act  approved 
by  a  majority  of  House  and  Senate  and  signed  by 
the  President,  but  the  Constitution  does  not  rank 
treaties  above  laws.  Article  VI,  paragraph  2,  says: 
“This  Constitution,  and  the  laws  of  the  United 
States  which  shall  be  made  in  pursuance  thereof; 
and  all  treaties  made,  or  which  shall  be  made,  un¬ 
der  the  authority  of  the  United  States,  shall  be  the 
supreme  law  of  the  land.  .  .  .”  An  agreement  can¬ 
not  claim  that  rank.  Furthermore,  a  Senate  (or 
even  individual  Senators)  determined  to  assert 
authority  can  frustrate  any  executive  action.  The 
United  States  joined  the  United  Nations  Relief  and 
Rehabilitation  Administration  by  executive  agree¬ 
ment,  but  only  after  the  proposed  UNRRA  agree¬ 
ment  had  been  revised  to  meet  the  objections  of 
Senator  Arthur  Vandenberg,  Republican  of  Mich¬ 
igan.  The  strong  legalistic  and  jaolitical  objections 
which  can  be  raised  against  executive  or  statutory 
agreement  emphasize  the  difficulties  confronting 
the  President  charged  with  guiding  the  country  in 
its  international  relations. 

ROAD  TO  HARMONY 

^'his  brief  review  of  the  history  of  unfriendly 
relations  between  the  Executive  and  Congress  in 
the  conduct  of  foreign  affairs  suggests  the  urgent 
necessity  of  revising  the  treaty  clause  if  the  United 
States  is  to  play  a  role  in  world  affairs  commen¬ 
surate  with  its  great  power  and  potential  influence. 
l*wo  other  steps  are  desirable. 

The  first,  aimed  at  reducing  the  role  played  by 
Congressional  jealousy  in  embarrassing  the  Presi¬ 
dent,  is  to  provide  a  regularized  method  of  col¬ 
laboration  between  the  Executive  and  Congress 
at  all  stages  of  international  negotiations.  Too  often 
the  legislative  branch  is  confronted  with  an  ac¬ 
complished  fact  in  the  form  of  a  treaty  or  policy 
with  which  it  had  slight,  if  any,  prior  acquaintance. 
The  second,  aimed  at  reducing  the  role  played  by 
considerations  of  selfish  party  advantage,  is  for 
the  President  to  use  [xilitical  leaders  of  all  parties 
as  advisers  and  agents  in  the  conduct  of  foreign 
relations.  Congress  would  abandon  its  constitu¬ 
tional  function  if  it  ever  became  simply  the  agent 
of  the  Executive,  but  it  is  not  fulfilling  its  proper 
political  function  as  k)ng  as  it  frustrates  the  initia¬ 
tion  of  policy  conceived  by  the  President  with 
popular  approval. 

These  two  moves,  coupled  with  the  development 

40.  Kenneth  Colejrrove,  The  American  Senate  and  World 
Peace  (New  York,  Vanfjuard,  1944). 


of  sound  machinery  for  informing  citizens  con¬ 
cerning  international  issues  affecting  the  national  1 
interest,  might  make  possible  the  adoption  of  poli¬ 
cies  which  reflect  majority  sentiment  and  not 
merely  the  politically  unsubstantial  will  of  a  given 
President  “  or  the  conservative  bias  of  ill-informed 
or  captious  legislators. 

So  far  as  the  issue  of  United  States  participation 
in  a  collective  security  organization  is  concerned, 
the  Executive,  during  the  past  two  years,  has 
sought  the  counsel  of  selected  members  of  Gin- 
gress  and  of  representatives  of  the  minority  party. 
President  Roosevelt  has  taken  heed  of  the  misfor¬ 
tunes  suffered  in  foreign  policy  by  John  Hay  and 
Wexidrow  Wilson.  Hay,  Secretary  of  State  from 
1898  to  1904,  complained  that  “there  will  always 
be  34  per  cent  of  the  Senate  on  the  blackguard 
side  of  every  question.”'*^  By  extraordinary  ability 
and  determination,  he  left  a  lasting  imprint  on 
American  foreign  policy,  but  the  Senate  rejected 
and  amended  more  treaties  sponsored  by  him  than 
by  any  other  Secretary.'^^  His  successor,  Elihu 
Root,  who  was  also  carrying  out  the  foreign  pol¬ 
icy  of  Theodore  Roosevelt,  found  the  Senate  far 
more  responsive  to  his  proposals  because  of  his 
more  friendly  relationship  with  Senate  leaders. 
Whether  the  most  solicitous  overtures  on  the  part 
of  Wilson  to  a  Senate  in  which  his  party  was  in 
the  minority  would  have  altered  the  final  action 
on  the  Versailles  Treaty  is  doubtful,  but  his  aloof-  ) 
ness  unquestionably  strengthened  his  Senatorial 
enemies. 

POLITICAL  CONSULTATION 

In  this  war,  consultations  with  Congressional 
leaders  and  Republican  spokesmen  on  post-war  for¬ 
eign  policy  began  early  in  1943,  when  the  State 
Department  opened  a  “seminar”  for  discussion 
with  selected  Senators  from  different  parties.^^ 
Following  reorganization  of  the  State  Depart¬ 
ment  on  January  15,  1944,  the  single  task  of  main¬ 
taining  liaison  with  Congress  was  assigned  to  one 
of  the  four  Assistant  Secretaries  of  State,  Breckin¬ 
ridge  Long."  In  March  1944  Secretary  of  State 
Hull  began  a  series  of  meetings  with  four  Demo¬ 
crats,  three  Republicans  and  one  Progressive  from 

41.  An  example  is  the  treaty  submitted  to  the  Senate  by 
President  Cirant  for  the  annexation  of  San  Domingo  (signed  on 
November  29,  1869).  Secretary  of  State  Fish  opposed  it,  and 
the  Republican-controlled  Foreign  Relations  Committee  reported  1 
it  adversely.  Dangcrfield,  In  Defense  of  the  Senate,  cited,  p.  223- 

42.  Letter  to  Samuel  Mather,  September  28,  1900.  Thayer, 
IJfe  and  letters,  cited,  p.  254. 

43.  Dangerficld,  In  Defense  of  the  Senate,  cited,  p.  105. 

44.  Foreign  Policy  Bulletin,  February  12,  1943, 

45.  State  Department,  Deitartmcntal  Order  No.  1218,  p.  I- 
Long  has  been  succeeded  by  Dean  Acheson.  State  I)epartment, 
Departmental  Oriler  No.  1301,  December  20,  1944,  p.  H-i- 
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the  Senate  Foreign  Relations  Committee'**^  on  the 
details  of  a  collective  security  plan  for  the  United 
States.  Mr.  Hull  subsec|uently  also  held  conversa¬ 
tions  with  members  of  the  House. 

Political  consultations  were  carried  further  by 
Mr.  Hull  in  August  1944  through  a  series  of  con¬ 
versations  with  John  Foster  Dulles,  foreign  rela¬ 
tions  adviser  of  Governor  Dewey.  On  August  25 
Governor  Dewey  wrote  to  Secretary  Hull:  “Here¬ 
tofore,  war  has  been  the  only  matter  which  has 
been  lifted  above  partisanship  during  the  presi¬ 
dential  campaign.  I  recently  said  that  if  we  are  to 
have  lasting  peace,  we  must  wage  peace  as  we 
wage  war.  I  feel  that  we  are  now  making  a  begin¬ 
ning  toward  doing  that  and  it  is  my  hope  that 
we  shall  have  great  success  to  that  end.”'*’ 

As  a  corollary  to  consultation  with  political  lead¬ 
ers,  the  Roosevelt  Administration  has  also  taken 
heed  of  the  growth  of  public  sentiment  favoring 
international  cooperation  by  the  United  States,  as 
expressed  by  persons  and  groups  unconnected  with 
the  Administration.  On  February  4,  1943  Senator 
Guy  Gillette,  Democrat  of  Iowa,  with  whom  the 
Administration  had  differed  from  time  to  time 
over  domestic  matters,  sponsored  a  resolution  ad¬ 
vising  the  President  to  negotiate  a  “post-war 
peace  charter”  with  the  United  Nations.  On  March 
16,  1943  four  Senators — Republicans  Joseph  Ball 
of  Minnesota  and  Harold  Burton  of  Ohio,  and 
Democrats  Carl  Hatch  of  New  Mexico  and  Lister 
Hill  of  Alabama — introduced  a  resolution  advocat¬ 
ing  United  States  membership  in  a  world  organ¬ 
ization.  On  September  7,  1943  the  Republican 
Post-War  Advisory  Council,  meeting  at  Mackinac 
Island,  Michigan,'**’  adopted  a  resolution  favoring 
international  collaboration.  On  September  21,  1943 
the  House  of  Representatives  approved  unani¬ 
mously  the  resolution  introduced  by  Representa¬ 
tive  Fulbright,*’  Democrat  of  Arkansas,  contain¬ 
ing  a  simple  declaration  that  it  was  desirable  for 
this  country  to  join  with  others  in  the  maintenance 
of  peace. 

With  this  public  backing.  Secretary  of  State 
Hull  on  October  30,  1943’“  signed  the  Moscow 
Declaration  which  provided  that  the  United  States 
would  collaborate  with  Britain,  the  Soviet  Union, 
China  and  others  in  working  out  a  program  for 
world  security.  Approbation  in  this  country  for 

4^.  Democrats:  Connally,  Barkley,  Gillette,  and  Walter  George 
of  Georgia;  Republicans:  Arthur  H.  Vandenberg  r)f  Michigan, 
Wallace  M.  White,  Jr.,  of  Maine,  and  Warren  R.  Austin  of  Ver- 
oiont;  Progressive:  Robert  M.  LaFollette,  Jr.,  of  Wisconsin. 

47.  State  Department,  Bulletin,  September  10,  1944. 

48.  Vor^  Times,  September  8,  1943. 

49-  State  Department  Publication  2162,  War  Documents 
(Washington,  Government  Printing  Oflice,  1944),  p.  6. 

50.  Ihid.,  p.  10. 


international  collaboration  was  so  general  that  the 
Senate,  on  November  5,  1943,^*  passed  by  a  vote 
of  85  to  5  the  Connally  resolution  on  world  or¬ 
ganization,  which  embodied  the  essential  idea  of 
the  Moscow  Declaration.  Thus,  at  the  beginning 
of  1944  the  Executive  had  won  from  Congress, 
from  the  opposition  party,  and  from  the  public 
at  large  notable  support  for  cooperation  between 
the  United  States  and  the  rest  of  the  world.  The 
Fulbright,  Connally  and  Mackinac  resolutions 
were  only  advisory  in  character,  but  they  encour¬ 
aged  the  Executive  branch  of  the  government  to 
go  forward  with  plans  for  working  out  a  treaty 
for  international  collaboration  to  be  submitted  to 
the  Senate. 

SHAPING  PUBLIC  OPINION 

To  win  the  Senate,  and  preferably  the  whole 
Congress,  to  support  of  the  details  of  the  proposed 
international  organization,  the  Administration  has 
concluded  that  it  must  win  the  people,  to  whose 
wishes  Congress  is  in  the  long  run  responsive.  The 
Executive  cannot  indefinitely  rely  on  outside 
agents  to  shape  opinion  as  it  did  with  respect  to 
the  formation  of  sentiment  on  the  need  for  col¬ 
lective  security  during  the  period  1939-44.  The 
problem  of  improving  relations  between  the  Ex¬ 
ecutive  and  Congress  in  the  conduct  of  foreign 
policy  includes  the  problem  of  informing'^  and 
persuading  the  voters  about  a  matter  which,  unlike 
most  domestic  issues,  lies  outside  their  ken,  yet  is 
filled  with  vital  implications  for  their  welfare. 

The  value  of  the  fullest  possible  publicity  with 
respect  to  foreign  affairs  and  treaties  is  a  modern 
notion  which  appears  revolutionary  when  com¬ 
pared  with  the  point  of  view  that  prevailed  dur¬ 
ing  the  Constitutional  Convention  and  for  many 
years  thereafter.  “It  seldom  happens  in  the  nego¬ 
tiation  of  treaties,  of  whatever  nature,  but  that 
perfect  secrecy  and  immediate  dispatch  are  some¬ 
times  necessary,”  John  Jay  wrote  in  The  Federalist 
of  March  7,  1788.  In  those  days  the  voting  fran¬ 
chise  was  severely  limited,  and  public  opinion  was 
not  the  powerful  force  it  has  become  in  1945. 
The  secrecy  concerning  the  conduct  of  foreign  re¬ 
lations  that  appeared  requisite  157  years  ago  could 
prove  fatal  now. 

As  the  Administration  prepared  early  in  1944 
to  arrange  for  conversations  with  the  various 
United  Nations  concerning  the  nature  and  detailed 
functions  of  a  world  organization,  it  took  steps 
to  improve  public  information  on  problems  of 
foreign  affairs.  The  State  Department  established 

51.  Ihid.,  p.  17. 

52.  V.  M.  Dean,  “U.S.  Foreign  Policy  and  the  Voter,"  Foreign 
Policy  Reports,  September  15,  1944. 
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an  Office  of  Public  Information  “for  the  purpose 
of  assuring  full  understanding  of  the  foreign  pol¬ 
icy  and  relations  of  the  United  States,”’*  and  on 
December  20,  1944  installed  an  Assistant  Secretary 
for  Public  and  Cultural  Relations,  Archibald  Mac- 
Leish.’*^  Hopes  for  further  improvement  in  pub¬ 
licity  are  only  partly  realized.  They  have  been  frus¬ 
trated  by  the  reluctance  of  some  diplomatic  officials, 
educated  in  an  older  tradition,  to  take  the  people 
into  full  confidence,  by  the  refusal  of  a  few  persons 
in  key  positions  to  agree  to  the  publication  of  signif¬ 
icant  material,  and  by  the  hesitancy  of  the  highest 
officials  in  the  Administration  to  make  frec]uent 
and  incisive  statements  about  foreign  affairs.  Ignor¬ 
ance  fosters  fear,  and  fear  generates  opposition  to 
new  measures.  Reiterated,  not  occasional,  pro¬ 
nouncements  are  required  from  the  Executive  if  it 
hopes  to  enlist  public  support  for  projects  and  de¬ 
tails  of  projects  which  become  concrete  only  when 
they  receive  the  formal  approval  of  Congress.  Fear 
of  disturbing  old  prejudices,  instead  of  determina¬ 
tion  to  remove  them,  often  restrains  the  leading 
officials  of  a  democratic  state  from  expressing  their 
views  and  supplying  adequate  information  to  ex¬ 
plain  them.  So  long  as  the  two-thirds  rule  on 
treaties  remains  in  effect,  any  major  undertaking 
in  foreign  affairs  set  forth  in  a  treaty  needs  over¬ 
whelming  support  from  the  public.  And  if  the 
treaty  clause  is  amended,  the  development  of  a 
consistent  foreign  policy  will  require  constant  pop¬ 
ular  interest  and  support. 

CONGRESS  NEEDS  INFORMATION 

Yet  even  if  public  opinion  is  intelligently  guided 
and  political  leaders  are  informally  consulted,  the 
formal  gulf  of  separation  of  powers  still  divides 
the  Executive  from  Congress.  A  slender  but  use¬ 
ful  bridge  might  be  thrown  across  it  if  (i)  the 
Executive  would  regularly  take  Congress  into  its 
confidence  in  advance  about  any  sp>ecific  foreign 
undertaking  it  has  in  mind,  and  (2)  if  it  gave 
regular  reports  to  Congress  summarizing  the  in¬ 
formation  the  State  Department  receives  from 
Foreign  Service  officers  around  the  world.  Such 
reports,  clarified  by  brief  analyses  but  unaccom¬ 
panied  by  recommendations,  could  prepare  the  way 
for  understanding  reception  and  constructive  criti¬ 
cism  of  policies  when  they  are  formulated.  While 
it  might  be  objected  that  to  spread  such  reports 
would  be  indiscreet,  foreign  relations  are  not  the 
private  affair  they  were  once  thought  to  be.  The 
State  Department  is  increasingly  generous  in  giv¬ 
ing  background  information  to  newspaper  cor¬ 
respondents  and  to  private  organizations  with  a 

53.  State  Department,  Departmental  Order  No.  1218,  p.  43. 
53a.  State  Department,  Departmental  Order  No.  1301,  p.  il-2. 


responsible  interest  in  foreign  affairs.  On  October 
16,  1944,  for  example,  the  Department  held  a  meet¬ 
ing  for  representatives  of  selected  organizations 
with  foreign  affairs  officials  who  discussed  what 
had  happened  at  the  Dumbarton  Oaks  confer¬ 
ence.’'^  The  number  of  persons  who  attended  ex¬ 
ceeded  the  membership  of  the  Senate. 

On  the  score  of  information  the  Executive 
branch  has  an  advantage  over  Senate  and  House 
which  is  costly  to  its  own  interests.  The  Senators 
and  Representatives  must  deal  with  many  topics. 
They  sit  on  many  committees.  To  choose  at  ran¬ 
dom  from  the  list  of  Senators,  George  of  Georgia 
is  chairman  of  the  Finance  Committee  and  the 
Post-War  Economic  Policy  and  Planning  Oimmit- 
tee,  and  is  a  member  of  the  Foreign  Relations  and  ' 
Civil  Service  Committees.”  Senators  lack  the  time  [ 
to  make  full  inquiries  about  every  issue  that  comes  I 
before  them.  They  seek  earnestly  for  knowledge  | 
but  often  lack  access  to  it.  In  foreign  affairs  the  1 
Executive,  acting  on  special  knowledge,  makes  de-  | 
cisions  which  might  require  the  sanction  of  a  ^ 
Congress  impatient  of  the  decision  because  its  in-  ; 
formation  is  inadequate.  When  President  Roose- 1 
velt  in  July  1939  consulted  with  Senatorial  leaders 
about  the  possibility  of  Senate  amendment  of  the  [ 
Neutrality  Act,  he  learned  that  many  members  of  | 
the  Senate  doubted  his  views  that  the  world  was  | 
close  to  war  because  they  lacked  the  information  | 
he  had  received  from  our  representatives  abroad.  > 
In  Congress,  as  among  the  public,  the  uninformed  | 
are  often  hesitant.  A  fund  of  information  would  j 
arm  Congress,  as  well  as  the  Executive,  for  action  | 
when  the  time  for  action  comes.  i 


ADVICE  OF  THE  SENATE 


The  Constitution  empowers  the  President  to 
make  treaties  “by  and  with  the  advice  and  consent 
of  the  Senate.”  Today  the  practice  of  the  Executive 
is  to  seek  the  consent  of  the  Senate  for  a  treaty 
already  signed,  but  not  to  solicit  the  advice  of  the 
whole  body  before  or  during  negotiation. 

In  the  very  early  days  of  the  Republic  the  Ex¬ 
ecutive  did  seek  preliminary  understanding  with 
the  Senate  about  projected  negotiations.  Taking 
the  word  “advice”  seriously.  President  Washing¬ 
ton  visited  the  Senate  Chamber  in  1789  to  consult 
with  the  Senators  on  the  first  treaty  which  his  Ad¬ 
ministration  proposed  to  negotiate.’**  President  and 
Senators  were  stiff  in  each  other’s  presence,  how¬ 
ever,  and  neither  Washington  nor  any  Chief  Ex- 


54.  State  Department,  Bulletin,  October  22,  1944. 

55.  Congressional  Directory,  78th  Q)ngress,  2ntl  Session,  I»n- 
uary  1944,  p.  189. 

56.  Crandall,  Treaties,  Their  Malting  and  Enforcement,  cited, 
p.  67. 
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ccutive  after  him  has  since  appeared  before  the 
Senate  on  such  a  mission.  But  Washington  sub¬ 
sequently,  by  special  message,  sought  the  advice 
of  the  Senate  on  treaties  with  Indians,  with  Al¬ 
giers,  and  with  Spain.  He  broke  his  practice  when 
he  sent  Jay  to  London  to  negotiate  a  treaty  that 
would  settle  outstanding  differences  with  Britain. 

Presidents  since  Washington  have  occasionally 
sought  Senatorial  advice  in  advance  through  special 
messages.  Jackson  did  it  before  he  negotiated  with 
the  Choctaw  Indians.  Polk  submitted  the  pro¬ 
posed  Oregon  Treaty  for  advice  as  to  whether  he 
should  conclude  it,  and  notified  the  Senate  dur¬ 
ing  the  Mexican  War  when  he  intended  to  pro¬ 
pose  peace  to  the  enemy.  Buchanan,  Lincoln,  John¬ 
son,  Grant  and  Arthur  nine  times  asked  the  Sen¬ 
ate’s  advice  about  prospective  negotiations.^^  The 
practice  has  been  exceptional,  however,  since  Jay’s 
negotiations  in  London  in  1794. 

The  re-creation  of  this  advisory  relationship 
which,  unlike  informal  consultation  with  selected 
Senators,  fully  acknowledges  the  Senate’s  author¬ 
ity,  might  moderate  the  tendencies  shown  by  the 
Senate  in  the  past  to  force  its  imprint  on  a  treaty 
submitted  for  its  consent.  The  problem  of  the 
Executive’s  relationship  with  the  Senate — or  with 
the  whole  Congress  if  the  treaty  clause  is  amended 
to  provide  majority  participation  of  both  Houses 
in  treaty  ratification,  or  if  the  President  should 
try  to  have  the  Dumbarton  Oaks  proposals  ac¬ 
cepted  by  joint  resolution — will  increase  in  im¬ 
portance  if  the  United  States  actually  becomes  a 
member  of  a  world  organization.  Then  this  coun¬ 
try  probably  would  be  more  active  in  world  affairs 
than  at  any  time  in  the  past  except  during  the  pres¬ 
ent  war  years.  Many  agreements  for  international 
cooperation  on  specific  matters  will  be  negotiated. 
Then  a  persisting  hiatus  between  Executive  and 
Congress  resulting  from  jealousy,  disdain  and  mis¬ 
trust  could  be  damaging  indeed  to  the  nation’s 
position  in  world  affairs. 

The  Executive  needs  to  build  a  bridge  across 
the  gulf  that  separates  it  from  Congress  in  foreign 
affairs  because  a  people  as  accustomed  as  Ameri¬ 
cans  are  to  the  safeguards  afforded  by  representa¬ 
tive  government  would  scarcely  consent  to  entrust 
the  whole  making  of  foreign  policy  to  the  Execu¬ 
tive,  as  William  R.  Davie  of  North  Carolina  ad¬ 
vocated  in  1787.  Britain  requires  parliamentary 
consent  by  majority  vote  to  certain  treaties,  and  so 
did  France  under  the  constitution  of  the  Third 
Republic.  American  Presidents  have  assumed  con¬ 


siderable  independence  in  foreign  affairs  through 
the  executive  agreement,  and  the  Constitution 
authorizes  them  to  give  instructions  to  diplo¬ 
matic  emissaries  without  consultation  with  Con¬ 
gress.  The  President  has  the  authority  also  to  ig¬ 
nore  formal  advice  from  the  Senate  for  which  he 
did  not  ask,’**  or  informal  proposals  from  either 
house  of  Q)ngress  or  their  members — as  John  Hay, 
for  example,  ignored  suggestions  that  the  United 
States  intervene  in  the  Boer  War.  But  sooner  or 
later  the  Senate  fixes  the  ceiling  on  the  President’s 
activity  in  foreign  affairs.’*^ 

DEMOCRACY  IN  FOREIGN  POLICY 

The  principal  t]ucstions  raised  by  the  role  of 
Congress  in  foreign  affairs,  are  (i)  whether  the 
United  States  is  to  have  a  positive  and  cooperative 
foreign  policy  that  the  nation  wants  and  (2) 
whether  it  is  to  develop  such  a  policy  without 
politically  induced  delay.  The  inclusion  of  the 
legislative  branch  of  the  government  in  the  exer¬ 
cise  of  the  treaty-making  power  should  be  a  demo¬ 
cratic  arrangement  to  safeguard  the  interests  of 
the  entire  people.  But  the  prospect  or  actuality  of 
treaty  defeat  through  a  minority  of  one-third  plus 
one  in  the  Senate  poses  the  issue  whether  the  Sen¬ 
ate  or  the  President  better  reflects  the  people’s 
will  when,  in  response  to  public  support,  the  Ex¬ 
ecutive  proposes  a  move  in  international  affairs 
that  attracts  the  approval  of  a  majority  in  the  Sen¬ 
ate — but  a  majority  insufficient  to  assure  action. 

Whatever  action  the  Senate  decides  to  take  re¬ 
garding  a  treaty  providing  for  United  States  par¬ 
ticipation  in  a  world  organization,  the  fact  will 
remain  that  under  the  present  system  the  conduct 
of  this  country’s  foreign  affairs  is  subject  to  an 
undemocratic  and  unnational  control  by  a  small 
portion  of  the  membership  of  one  of  the  two  houses 
of  the  national  legislature.  While  the  United 
States  may  conceivably  embark  on  a  policy  of  in¬ 
ternational  cooperation  through  a  two-thirds  ma¬ 
jority  approval  of  a  treaty  embodying  the  Dum¬ 
barton  Oaks  proposals,  the  continued  existence  of 
the  two-thirds  rule  would  make  it  possible  in  the 
future  for  a  small  group  of  Senators  to  defeat  such 
a  policy  by  turning  down  supplementary  agree¬ 
ments  necessary  to  carry  forward  the  work  of  the 
international  organization. 

58.  Resolutions  of  advice  “are  merely  advisory,  not  manda¬ 
tory,  and  the  rijfht  of  the  Senate  to  adopt  them  is  not  dependent 
upon  its  treaty-making  (lower.”  But  the  President  usually  acts 
on  them.  Crandall,  Treaties,  Their  Mailing  and  Enforcement, 
cited,  p.  73. 

50-  DanKerfield,  In  Defense  of  the  Senate,  cited,  p.  302. 


57-  Ihid.,  pp.  68-72. 
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Changes  in  Senate  Membership 

By  O.  K.  D.  Ringwood  and  Blair  Bolles 


The  party  membership  of  the  79th  Congress, 
which  took  office  on  January  3,  is  preponderantly 
Democratic.  Thus  the  majority  of  the  Congress 
belongs  to  the  party  of  the  President,  whose  domi¬ 
nating  interest  in  foreign  affairs  is  to  arrange 
United  States  participation  in  an  international 
security  organization.  Yet  the  outcome  of  this  for¬ 
eign  policy  issue  is  by  no  means  certain. 

The  current  Congressional  alignment  is  differ¬ 
ent  from  that  faced  by  Woodrow  Wilson  in  1919 
when  he  submitted  the  Versailles  Treaty  to  the 
Senate  of  the  66th  Congress.  Before  the  elections 
of  1918  the  Democrats  held  53  seats  in  the  Senate, 
the  Republicans  42;  the  elections  gave  the  Republi¬ 
cans  48  seats  and  the  Democrats  47.  Although  the 
House  of  Representatives  had  no  voice  in  the 
treaty,  the  fact  that  the  Republicans  gained  21 
House  seats  in  the  1918  elections  (from  216  to 
237),  and  thereby  strengthened  their  majority,  in¬ 
dicated  that  Mr.  Wilson  lacked  the  full  confidence 
of  the  voters. 

On  the  other  hand,  the  elections  of  November  7, 
1944  underscored  popular  confidence  in  the  party 
of  President  Roosevelt.  The  Democrats  retained 
for  the  79th  Congress  the  same  majority  they  had 
in  the  78th — 57  seats  to  the  Republicans’  38  and 
the  Progressives’  one.  In  the  House  the  Democrats 
increased  their  majority.  In  the  78th  Congress  they 
had  222  seats,  the  Republicans  209,  the  Progressives 
2,  Farmer-Labor  one,  and  American  Labor  one. 
In  the  79th  Congress  the  Democrats  have  243 
seats,  the  Republicans  190,  the  Progressives  one 
and  American  Labor  one. 

Fourteen  men  seeking  election  to  the  Senate  for 
the  first  time  were  among  the  victors  at  the  polls 
on  November  7.  Eight  are  Democrats — J.  William 
Fulbright,  Arkansas;  Clyde  R.  Hoey,  North  Caro¬ 
lina;  Olin  D.  Johnston,  South  Carolina;  Warren 
G.  Magnuson,  Washington;  Brien  McMahon, 
Connecticut;  John  Moses,  North  Dakota;  Fran¬ 
cis  J.  Myers,  Pennsylvania;  and  Glen  H.  Taylor, 
Idaho.  Six  are  Republicans — Forrest  C.  Donnell, 
Missouri;  Homer  E.  Capehart,  Indiana;  Bourke 
B.  Hickenlooper,  Iowa;  Wayne  L.  Morse,  Ore¬ 
gon;  Leverett  Saltonstall,  Massachusetts;  and  H. 
Alexander  Smith,  New  Jersey. 

With  the  exception  of  two  whose  views  are  un¬ 
defined  (Capehart  and  Donnell)  each  of  these  is 
considered  a  supporter  of  United  States  member¬ 
ship  in  an  international  organization.  Many  of 
them  replaced  isolationists;  Hoey  succeeds  Rob¬ 
ert  R.  Reynolds,  Magnuson  succeeds  Homer  T. 
Bone,  McMahon  succeeds  John  A.  Danaher,  Moses 
succeeds  Gerald  P.  Nye,  Francis  J.  Myers  succeeds 
James  J.  Davis,  Glen  H.  Taylor  succeeds  D.  Worth 


Clark,  Bourke  B.  Hickenlooper  succeeds  Guy  M 
Gillette,  and  Wayne  L.  Morse  succeeds  Rufus  L 
Holman.  Before  the  Missouri  voters  elected  Mr 
Donnell,  the  Missouri  Democrats  had  blocked  th 
return  of  isolationist  Bennett  Champ  Clark  to  th( 
Senate  by  defeating  him  in  the  primary  election 

In  recent  years  the  tendency  of  the  voters  ha 
been  to  seek  new  men  for  the  Senate.  In  number 
the  fourteen  new  men  elected  in  November  wen 
not  far  behind  the  20  incumbents  re-elected 
Thirty-one  of  the  96  members  of  the  Senate  en 
tered  that  body  after  the  outbreak  of  the  war  ii 
Europe;  in  other  words,  in  less  than  six  years  then 
has  been  almost  a  one-third  turnover.  The  dean: 
of  the  Senate  are  Hiram  W.  Johnson,  an  isolation 
ist,  and  Kenneth  McKellar,  a  follower  of  the  Ad 
ministration,  both  of  whom  entered  the  Senate  or 
March  4,  1917. 

Isolationists,  however,  are  found  among  th( 
post-1939  Senators  as  well  as  in  the  elder  group 
Among  those  whose  previous  disposition  has  beer 
to  question  the  wisdom  of  effective  internationa 
cooperation  envisioned  by  the  Administration  arc 
Arthur  Capper,  Robert  M.  LaFollette,  Jr.,  Patrick 
McCarran,  Clyde  M.  Reed,  Henrik  Shipstead 
Robert  A.  Taft,  Charles  W.  Tobey,  Arthur  Van 
denberg,  David  Walsh,  Burton  K.  Wheeler,  Wal 
lace  H.  White,  Jr.,  and  Alexander  Wiley. 

The  newer  Senators,  hitherto  considered  un 
friendly  to  international  cooperation,  include  Owen 
Brewster,  C.  Wayland  Brooks,  Hugh  Butler,  Wil¬ 
liam  Langer,  W.  Lee  O’Daniel,  and  Raymond  E. 
Willis.  Many  others  in  the  Senate  have  indicated 
doubt  about  the  course  they  consider  best  for  this 
country  to  pursue,  but  at  the  same  time  it  is  pos¬ 
sible  that  at  least  a  few  of  those  who  formerly  op¬ 
posed  international  cooperation  will  support  it  on 
the  ground  that  the  voters  have  asked  for  it. 

Analysis  of  the  views  of  the  different  Senators 
is  useful  because  of  the  power  the  treaty  clause 
gives  to  a  minority.  With  all  Senators  present,  37 
adverse  votes  can  defeat  a  treaty.  With  a  quorum 
— 49 — present,  17  adverse  votes  can  defeat  a  treaty. 
A  further  hazard  to  the  prospects  for  a  treaty  pro¬ 
viding  for  United  States  participation  in  an  inter¬ 
national  organization  would  arise  if  the  Senate 
Foreign  Relations  Committee  should  lean  toward 
isolation,  for  this  Committee  can  defeat  a  treaty 
by  refusing  to  bring  it  before  the  Senate  as  a  whole. 

In  spite  of  the  Administration  victory  in  the 
November  elections.  Chairman  Connally  of  the 
Foreign  Relations  Committee  is  not  certain  of 
the  Senate.  “We  must  have  an  aroused  public 
opinion  behind  us,’’  he  said  in  an  interview  last 
November  5.  “That  is  the  greatest  task  ahead.’’ 


